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Cameron C. Artigue #011376
Grady Gammage, Jr. #004552
Christopher L. Hering #028169
GAMMAGE & BURNHAM, P.L.C.

ATTORNEYS AT LAW

TWO NORTH CENTRAL AVENUE

15TH FLOOR

PHOENIX, AZ 85004
TELEPHONE (602) 256-0566

FAX (602) 256-4475
EMAIL: CARTIGUE@GBLAW.COM

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

Michael Pierce;

Plaintiff,

v.

Douglas A. Ducey, in his capacity as
Governor of the State of Arizona, and the
State of Arizona,

Defendants

Case No. CV-16-01538-PHX-NVW

AMICUS BRIEF OF THE
ARIZONA EDUCATION
ASSOCIATION, ARIZONA
SCHOOL BOARDS
ASSOCIATION, AND ARIZONA
ASSOCIATION OF SCHOOL
BUSINESS OFFICIALS

The Arizona Education Association (“AEA”), Arizona School Boards Association

(“ASBA”), and Arizona Association of School Business Officials (“AASBO,” and

collectively, “Amici”) submit their amicus brief in connection with the Court’s

consideration of Plaintiff’s application for preliminary injunction. (Docs. 45 and 77).

I. INTEREST OF AMICI CURIAE AND INTRODUCTION

Amici represent Arizona’s teachers, educational professionals, school

administrators, and public school districts. AEA is the largest professional organization

in Arizona with a membership of 20,000 educational professionals, including teachers,

community college professors, counselors, and bus drivers. ASBA is a nonprofit,
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nonpartisan organization of governing boards for Arizona public school districts.

AASBO is an organization of school business officials and managers, including

superintendents, business managers, and facilities directors. Together, Amici are on the

frontlines of education in Arizona—the teachers, educational professionals, and school

districts represented by Amici will suffer profound harm if the Court declares Proposition

123 unconstitutional and enjoins the funding provided by that initiative.

At the preliminary hearing on February 7, 2017, the Court observed that this case

is “over” if the amounts being distributed under Proposition 123 do not exceed the

amounts authorized for distribution under the formula approved by Congress in the 1999

amendments to the Arizona-New Mexico Enabling Act of 1910 (the “Enabling Act”).

In 2012, Arizona’s voters approved Proposition 118, which temporarily replaced

that formula with a fixed payout of “[2.5%] of the average monthly market values of the

fund for the immediately preceding five calendar years” through 2021. Ariz. Const. art.

X, § 7 (Dec. 13, 2012). Plaintiff does not (and could not) challenge the validity of

Proposition 118. But in any event, as shown below, the amounts currently distributed

under Proposition 123 are less than the distributions that are unambiguously authorized

by the Enabling Act. This fact fatally undercuts Plaintiff’s case, in terms of both the

merits and the potential remedies. Proposition 123 does not conflict with the Enabling

Act, and without such a conflict, the Court cannot strike Proposition 123 as a violation of

the Enabling Act. And even if the Court did reach out and declare Proposition 123

invalid, there is no basis for any remedy at this time.

This amicus brief is filed with leave of the Court and consent of the parties. (Doc.

81). No persons or entities other than Amici have provided financial resources for the

brief’s preparation.
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II. THE CURRENT DISTRIBUTIONS UNDER PROPOSITION 123 ARE, IN
FACT, LOWER THAN THOSE AUTHORIZED BY CONGRESS.

A. In 1999, Congress approved variable annual distributions from the
permanent fund under a formula set forth in Article X, § 7 of the Arizona
Constitution.

The Enabling Act originally contained language mandating the creation and

maintenance of separate accounts to contain the proceeds from dispositions of state trust

land. In 1957, Congress repealed the seventh paragraph of § 28 of the Arizona-New

Mexico Enabling Act. Public Law No. 85-180, 71 Stat. 457 (1957). As a result, from

1957 until 1999, the Enabling Act said nothing about distributions from the permanent

fund created by Article X, § 7 of the Arizona Constitution. In 1997, Governor Jane Hull

created a commission that proposed tying distributions from the permanent fund to the

fund’s market value and rate of return.

Arizona’s voters approved an amendment to Article X, § 7 to this effect in 1998.

As amended, annual distributions from the permanent fund were to be calculated by

“multiplying the following factors”:

1. The average of the annual total rate of return for the immediately
preceding five complete fiscal years less the average of the annual
percentage change in the GDP price deflator, or a successor index, for the
immediately preceding five complete fiscal years.

***

2. The average of the monthly market values of the fund for the
immediately preceding five complete fiscal years.

Ariz. Const. art. X, § 7(G) (1998). Expressed as a formula, the distributions followed this

simple arithmetic:

Rate of return (in percent) x Amount (in dollars) = Annual distribution (in dollars)

Case 2:16-cv-01538-NVW   Document 92   Filed 03/15/17   Page 3 of 13
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The rate of return is the average annual total rate of return earned by the

permanent fund in the last five fiscal years, minus inflation as measured by the GDP price

deflator. The amount is the average of the monthly market values of the permanent fund

during the last five fiscal years.

In 1999, Congress amended the Enabling Act to acknowledge the distribution

formula specified in Article X, § 7. See Public Law No. 106-133, 113 Stat. 1682 (1999).

Thus, Congress has already authorized distributions up to certain levels based upon (1)

the balance of the permanent fund and (2) the rate of return earned by the permanent fund

(net of inflation).

B. Proposition 123’s distributions are lower than the amounts that would be
distributed under the formula that Congress authorized.

Amici join Governor Ducey’s argument that the 1999 amendment to the Enabling

Act allows Arizona’s voters to modify distributions by amending the Arizona

Constitution, and that Arizona voters validly did so in 2016 (and in 2012 before that).

(Doc. 77 at 6-10). But even if the Court rejects this argument and concludes that the

State and Governor Ducey must somehow revert to the distribution formula approved by

Congress in 1999, Plaintiff would not automatically prevail. Instead, even if Plaintiff’s

theory of Congressional intent were correct, Plaintiff could prevail only if he proved that

distributions made by Proposition 123 exceed the distributions authorized in the formula

approved by Congress in 1999. At the February 7 status conference, the Court observed

that this is a simple question of arithmetic:

[I]t does look pretty simple that there is the 1999 amendment to the
Enabling Act, and does this exceed it or not? If it exceeds it, it seems to be
you have got to go to Congress and fix the problem. If it doesn’t exceed it,
it’s over. It does seem to me it would be helpful to have some background
here, but still it looks very cut and dry. Run the numbers. Was the state,
before this proposition taking—distributing less money than they could
have under the terms of the 1999 constitutional amendment?”
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(Doc. 53 at 14:18-15:1).

Before 2012, the Treasurer made this calculation annually in setting distributions

from the permanent fund. In 2012, however, Arizona’s voters approved Proposition 118,

which temporarily replaced the variable payout formula with a fixed payout of “[2.5%] of

the average monthly market values of the fund for the immediately preceding five

calendar years” through 2021. Ariz. Const. art. X, § 7 (Dec. 13, 2012). Since then, the

Treasurer has not performed the calculation discussed by the Court.

Amici have thus tried to calculate the amount of the distribution that would be

allowed by the 1998 formula. As noted above, the amount from this formula is the

average fund balance over the preceding five completed fiscal years (here, FY 11-12

through FY 15-16). Amici have determined this amount using 11 semiannual reports

issued by the Treasurer between June 30, 2011 and June 30, 2016, which covers the last

five completed fiscal years.1 Over that time period, the average fund balance was $4.352

billion. (The current permanent fund balance is over $5.3 billion, reflecting healthy

equity market returns since June 2016). Supporting data and calculations are attached as

Exhibit B.2

The rate of return is calculated by subtracting inflation from the investment

returns realized by the permanent fund. In July 2016, the Treasurer reported that the

average annual rate of return for the immediately preceding five calendar years

(equivalent to the five immediately-preceding fiscal years) was 8.39%. See Exhibit C.

1 The 1998 formula averages the permanent fund’s balance over the preceding 60
months. Amici’s calculations closely approximate this figure by averaging the fund’s
balances on June 30 and December 31 of each fiscal year (in other words, by using 11
data points instead of 60). Of course, Plaintiff, not Amici, ultimately bears the burden of
proof as to whether Proposition 123’s distributions exceed the distributions authorized
under the 1998 formula.
2 Exhibit A is a declaration of Christopher L. Hering that explains the calculations
performed by Amici.
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The GDP Price Deflator is published the Federal Reserve Bank of St. Louis. From the

third quarter of 2011 through the second quarter of 2016, inflation totaled 7.88%—an

average of 1.57% annually. Over that period, the GDP price deflator rose from 103.768

to 111.648. See supporting data attached as Exhibit D. Accordingly, the rate of return is

8.39% – 1.57% = 6.82%.

The distribution under the 1998 formula is determined by multiplying the amount

by the rate of return, i.e. the product of $4.352 billion and 6.82%. This calculation yields

an annual distribution of up to $296,806,400, or $24,733,867 per month, for FY 16-17.

For FY 16-17, the total distribution from the permanent fund—including

distributions under Proposition 123—is $24,161,266 per month, below the distribution

authorized by the 1998 formula. See Exhibit E.

Superficially, it might appear that the monthly distributions could threaten to

exceed the maximum permitted under the formula. But since July 2016 (the end of the

last complete fiscal year), the trailing five-year rate of return on the permanent fund has

increased significantly—as of December 2016, this figure was 9.84% instead of 8.39%.

See Exhibit F. Unless the financial markets make a sudden and dramatic U-turn in the

next 90 days, the distribution permitted under the 1998 formula will increase significantly

upon the completion of FY 16-17. Thus, there is no realistic chance that the Proposition

123 distribution will exceed the 1998 formula’s permitted distribution in either this fiscal

year or the next fiscal year (FY 17-18).

C. The permanent fund contains an additional $520 million “cushion” that
built up from 2012 to 2015.

Plaintiff would have to overcome yet a further problem in order to succeed on the

merits. From 2012 through 2015, distributions from the permanent fund were lower than

the amounts authorized by the 1998 formula. The permanent fund thus contains a

cushion of $520 million in earnings authorized for distribution. Even if current
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distributions exceeded the amounts authorized by the 1998 formula, there would be no

violation of the Enabling Act unless and until this entire cushion were exhausted.

Recall that 2012’s Proposition 118 fixed distributions from the permanent fund at

“[2.5%] of the average monthly market values of the fund for the immediately preceding

five calendar years.” Ariz. Const. art. X, § 7 (Dec. 13, 2012). As a result, from 2012 to

2015, a fixed 2.5% was paid out annually from the permanent fund, even though the

permanent fund’s actual rate of return was much higher.

For three fiscal years (FY 12-13 through FY 14-15), this fixed payout resulted in

the permanent fund retaining over $520 million in earnings. See supporting data and

calculations attached as Exhibit G. But for Proposition 118, these earnings would have

been authorized for distribution to the schools under the 1998 formula.3

Plaintiff’s whole case rests upon the claim that there must be a consistent

application of the congressionally-approved formula. If the permanent fund “banks”

earnings from one year and distributes those earnings later, the payout of a “banked”

dollar cannot violate the Enabling Act—the retained earnings would have been subject to

distribution under the formula in any case.

To the extent that Proposition 123’s distributions in a given year exceed the

distribution authorized for that year by the 1998 formula, Proposition 123 may draw upon

those “banked” earnings to cover any excess. Unless and until the distributions under

Proposition 123 exceed the distributions authorized under the 1998 formula by more than

$520 million, there is no violation of the Enabling Act.

3 See Scott Beaulier, Center for the Study of Economic Liberty, Ariz. State Univ., Should
the Permanent Fund Sit on Its Assets? (Oct. 8, 2015) (arguing that Proposition 118
resulted in “asset hoarding” by the permanent fund); Grady Gammage Jr. et al., Morrison
Institute for Public Policy, Ariz. State Univ., State Trust Lands and Education Funding
(Nov. 2015) (discussing the “excess funds” retained by the permanent fund as a result of
Proposition 118). These reports are attached as Exhibits H and I, respectively.
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D. Any perception that Proposition 123 has caused an “increased” payout is
erroneous.

At the February 7 hearing, the Court twice expressed a perception that the amounts

currently being distributed were “80% more” than the amounts prescribed under the 1998

amendment. (Doc. 53 at 9:2-6 and 15:22 – 16:3). The source of this impression is not

clear. Amici can only conceive of two possible reasons for this misperception—both are

irrelevant.

First, Proposition 123 provided for a one-time, lump sum payout in June 2016.

Plaintiff has not challenged the one-time distribution and is not seeking a remedy for it.

Any such attempt would raise concerns under the 11th Amendment and otherwise. There

will be no such payouts in the future.

Second, the Court might have been comparing the 6.9% distribution authorized by

Proposition 123 with the 2.5% payout mandated from 2012 through 2016 under

Proposition 118. To be sure, Proposition 123 repealed the 2.5% payout, replacing this

distribution with a fixed distribution of 6.9% through fiscal year 2024-2025. But Plaintiff

does not allege that the Enabling Act preempts this repeal, nor could Plaintiff make any

such allegation. And Plaintiff never challenges the validity of Proposition 118.

III. IN THE ABSENCE OF ACTUAL CONFLICT, THE ENABLING ACT
CANNOT PREEMPT PROPOSITION 123.

The Enabling Act is “the fundamental and paramount law” of Arizona. Murphy v.

State, 65 Ariz. 338, 345, 181 P.2d 336, 340 (1947). It is superior to the Arizona

Constitution, and thus the “Arizona Constitution cannot be inconsistent with the Enabling

Act.” Id.; Princess Plaza Partners v. State, 187 Ariz. 214, 219, 928 P.2d 638, 643 (App.

1995). A claim that the Arizona Constitution violates the Enabling Act is, at its core, a

preemption claim of the “conflict” variety. Boice v. Campbell, 30 Ariz. 424, 428, 248 P.

34, 35 (1926) (“[A]ny statute or amendment to the state Constitution in conflict [with the
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Enabling Act] is null and void.”); see Chicanos Por La Causa, Inc. v. Napolitano, 558

F.3d 856, 863 (9th Cir. 2008) (explaining the varieties of preemption).

Before this Court could take the drastic measure of declaring a provision of the

Arizona Constitution invalid, it would have to find an actual conflict between that

provision and the Enabling Act. Such a “conflict must be an actual conflict, not merely a

hypothetical or potential conflict.” Chicanos Por La Causa, Inc., 558 F.3d at 863 (citing

English v. Gen. Elec. Co., 496 U.S. 72, 79 (1990)). The Court recognized the need for

Plaintiff to show an actual conflict when it advised Plaintiff’s counsel that “you do have

to get in there with what the numbers would be under the old formula.” (Doc. 53 at

29:15-16).

Even if measured against the 1998 formula, Proposition 123’s distributions do not

exceed the distributions already authorized by Congress. Thus, Proposition 123 does not

conflict with the Enabling Act, and without such a conflict, the Court cannot find

preemption.

Nor can Plaintiff hypothesize that Proposition 123’s distributions might someday

exceed the distributions authorized under the 1998 formula (after burning through the

$520 million cushion described above). In essence, the problem is one of ripeness—as of

today, no conflict exists, and the only basis for finding such a conflict would be

speculation that the Proposition 123 distribution could possibly violate the Enabling Act

at some indeterminate point in the future. This is far short of the “actual conflict”

necessary to invalidate a provision of the Arizona Constitution.

Counsel for Plaintiff seemed to recognize that fact at the status conference,

indicating that he “would be satisfied if they said they were abiding by the 1999 way of

calculating it for this current fiscal year.” (Doc. 53 at 23:4-6). As shown above,

Proposition 123 does, indeed, distribute money from the permanent fund in amounts that
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are consistent with the 1998 formula approved by Congress. Thus, there is no conflict

between Proposition 123 and the Enabling Act.

IV. EVEN IF THE COURT FINDS THAT PROPOSITION 123 MIGHT
SOMEDAY VIOLATE THE ENABLING ACT, THERE IS CURRENTLY
NO BASIS FOR GRANTING EQUITABLE RELIEF.

“The scope of injunctive relief is dictated by the extent of the violation

established.” Armstrong v. Schwarzenegger, 622 F.3d 1058, 1072 (9th Cir. 2010)

(quoting Lewis v. Casey, 518 U.S. 343, 360 (1996)). Without a violation, there cannot be

an injunction. An “overly broad” injunction is an abuse of discretion. U.S. v. AMC

Entertainment, 549 F.3d 760, 768 (9th Cir. 2008).

Here, there is simply nothing to enjoin. Again, the Court has noted that “the

measure of relief granted” would necessarily rest upon comparing current distributions

with “what the withdrawal would be under the old formula.” As shown above,

Proposition 123’s distributions are entirely consistent with the 1998 formula authorized

by Congress. And even if the Proposition 123 distribution exceeds that of the 1998

formula, the Enabling Act cannot be violated until the $520 million in banked earnings is

exhausted. No injunction should issue against Proposition 123.

Moreover, even if the Court concludes that Proposition 123’s distributions exceed

that authorized by Congress, the correct remedy would not be an order enjoining

Proposition 123 in toto, as Plaintiff seeks. Such an order would result in the distribution

dropping back to the 2.5% payout under Proposition 118, which would inflict profound

harm on Arizona’s schools and students. (See Doc. 77-1 at Ex. B-G). Rather, the correct

remedy would be to enjoin Proposition 123’s distribution only to the extent that it

exceeds the payout permitted by the 1998 formula approved by Congress. See Dalton v.

Little Rock Family Planning Servs., 516 U.S. 474, 476 (1996) (in any conflict preemption

case, state law is “displaced only to the extent that it actually conflicts with federal law”

(quotation omitted)).
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V. CONCLUSION

Amici join the able arguments of the defendants on the issues of standing, whether

Plaintiff has stated a cause of action, and the merits (should the Court reach the issue).

The arithmetic called for by the Court, however, demonstrates that Proposition 123 does

not distribute funds in violation of the Enabling Act. The Court should therefore deny the

requested preliminary injunction and dismiss Plaintiff’s claims.

RESPECTFULLY SUBMITTED this 15th day of March 2017.

GAMMAGE & BURNHAM, P.L.C.

By s/ Christopher L. Hering
Cameron C. Artigue
Grady Gammage, Jr.
Christopher L. Hering
Two North Central Avenue, 15th Floor
Phoenix, Arizona 85004
Attorneys for Amici Curiae Arizona

Education Association, Arizona School
Boards Association, and Arizona
Association of School Business Officials
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CERTIFICATE OF SERVICE

I hereby certify that on March 15, 2017, I electronically transmitted the attached

document to the Clerk’s Office using the ECF System for filing and the transmittal of a

Notice of Electronic Filing was sent to the following ECF registrants:

Andrew S. Jacob
Leon B. Silver
GORDON & REES LLP
111 W Monroe St., Ste. 1600
Phoenix, Arizona 85003-1736
ajacob@gordonrees.com
Attorneys for Plaintiff

Michael T. Liburdi
Kathryn Hackett King
OFFICE OF THE GOVERNOR
1700 W. Washington St.
Phoenix, Arizona 85007
mliburdi@az.gov
kking@az.gov
Attorneys for Defendant Governor
Douglas A. Ducey

Theodore B. Olson
Matthew D. McGill
GIBSON, DUNN & CRUTCHER, LLP
1050 Connecticut Avenue, N.W.
Washington, DC 20036-5306
tolson@gibsondunn.com
mmcgill@gibsondunn.com
Attorneys for Defendant Governor
Douglas A. Ducey

Timothy J. Berg
Theresa Dwyer
Kevin M. Green
FENNEMORE CRAIG, PC
2394 East Camelback, Suite 600
Phoenix, Arizona 85016
kgreen@fclaw.com
tdwyer@fclaw.com
tberg@fclaw.com
Attorneys for Defendant Governor
Douglas A. Ducey
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CNGarrett@perkinscoie.com
JNomkin@perkinscoie.com
Attorneys for Amicus Curiae State of New
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Peter Alex Silverman
Taylor C. Young
Robert A. Mandel
MANDEL YOUNG PLC
2390 E. Camelback Rd., Ste. 318
Phoenix, Arizona 85016
peter@mandelyoung.com
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McCain, III, Jeff Flake and Matthew J.
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Cameron C. Artigue #011376
Grady Gammage, Jr. #004552
Christopher L. Hering #028169
GAMMAGE & BURNHAM, P.L.C.

ATTORNEYS AT LAW

TWO NORTH CENTRAL AVENUE

15TH FLOOR

PHOENIX, AZ 85004
TELEPHONE (602) 256-0566

FAX (602) 256-4475
EMAIL: CARTIGUE@GBLAW.COM

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

Michael Pierce;

Plaintiff,

v.

Douglas A. Ducey, in his capacity as
Governor of the State of Arizona, and the
State of Arizona,

Defendants

Case No. CV-16-01538-PHX-NVW

DECLARATION OF
CHRISTOPHER L. HERING

I, Christopher L. Hering, declare and state as follows:

1. I am an attorney at Gammage & Burnham, P.L.C. I have been licensed to

practice law in Arizona since 2010.

2. I performed the calculations necessary to estimate the distribution that

would be allowed for FY 16-17 under the formula set forth in the 1998 amendment to

Article X, Section 7 of the Arizona Constitution. I performed this calculation in three

steps.

3. First, I averaged the permanent fund balance over the preceding five

complete fiscal years, using 11 reports issued by the State Treasurer to the Arizona Board

of Investment. These reports cover the period of June 30, 2011 to June 30, 2016. This
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calculation yielded a figure of $4.352 billion. Excerpts from the Treasurer’s reports and

supporting calculations are attached as Exhibit B to the brief.

4. Second, I calculated the rate of return on the permanent fund, net of

inflation. I obtained the five-year trailing rate of return on the permanent fund as of June

30, 2016, which was 8.39%. I then calculated the average annual inflation rate between

2011 and 2016, as required by the 1998 formula, using GDP Price Deflator data

published by the Federal Reserve Bank of St. Louis, which yielded 1.57%. Supporting

data are attached as Exhibit D to the brief. Accordingly, the rate of return is 6.82%

(8.39% - 1.57%).

5. Finally, I multiplied the average permanent fund balance ($4.352 billion)

by the fund’s rate of return (6.82%) to obtain the distribution allowed under the 1998

formula, or $296,806,400.

6. I also performed the calculations necessary to estimate the “cushion” of

earnings authorized for distribution that were retained in the permanent fund for fiscal

years 2012-2013, 2013-2014, and 2014-2015. To arrive at this number, I calculated the

distributions authorized by the 1998 formula for each fiscal year, and then subtracted the

amount actually distributed (as reported by the State Treasurer), the difference

representing earnings retained in the permanent fund. This calculation proceeded as

follows.

7. I obtained the trailing five-year rate of return earned by the permanent fund,

as reported by the State Treasurer, for each fiscal year. I then estimated the permanent

fund’s average monthly balance by dividing the amount distributed by 2.5%, the

distribution made at that time under Proposition 118.1 Using the average rate of return

1 Proposition 118 called for a flat annual distribution of 2.5% of the average monthly
balance of the permanent fund over the preceding five calendar years. The 1998
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